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Overview

• Background - statutory duties of care

• Research questions and method

• Preliminary findings and observations

• Areas for improvement and further enquiry



Background

Restrictive practices as “lawful abuse”… 
justification for restrictive practices is too strongly 
weighted towards the management of 
occupational, health and safety risks.

Dr Claire Spivakovsky, December 2019

Question: How does WHS law characterise the use of 
restrictive practices in responding to behaviours of 
concern? How is positive behaviour understood in meeting 
WHS obligations? 



Keniry v Crown (in Right of the State of NSW 
(Department  of Community  Services), 2002

There exists an inevitable tension between the objects of the Disability  
Services Act, the policies and procedures of the defendant in relation to it, 
and the obligation under the Occupational Health and Safety Act 1983 to 
ensure the health and safety of employees in the workplace.

Notwithstanding the competing considerations there is authority for the 
proposition that the obligation to provide employees with a safe place of 
work takes precedence.

See also: Work Cover Authority NSW v Central Sydney Area Health Service
(2002)



Origin of work safety law



Prescription vs duties

Prescriptive rules:

• Manual handling

• Falls

• Hazardous chemicals

and

Statutory duties:

• Outcome to be 
achieved, not how to 
achieve it



Statutory duties of care
Key components:

Scope: hazards, risks and risk controls

Elimination of risks preferred over 
reduction of risk

Limited to what is ‘reasonably practicable’
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Eliminate

Substitute/ Engineer/ 
Isolate

Administrative

PPE

Most 
preferred

Least 
preferred



Scope: hazards, risks and risk controls

Limited  to what is ‘reasonably practicable’

Elimination of risks preferred over 
reduction of risk

• What is known about 
the risks and controls?

• What is available?
• What is suitable?

What is the level  
of the risk?

What is the cost per 
unit risk reduction?

What are industry and 
best practice standards?  

‘State of knowledge’



Scope: hazards, risks and risk controls

Limited  to what is ‘reasonably practicable’

Elimination of risks preferred over 
reduction of risk

• WorkSafe v Sallama (2019) Manager, son of the 
soler director company

• Evidence to support content of duty and breaches: 
• Eye witness accounts

• Employee handbook 

• WorkSafe guidance 

‘State of knowledge’



Scope: hazards, risks and risk controls

Limited  to what is ‘reasonably practicable’

Elimination of risks preferred over 
reduction of risk

‘State of knowledge’What is the on use of

restrictive practices and PBS? 



Methods
Systematic document review and analysis on how 
‘challenging behaviours’ are understood by WHS law

1. Regulator guidance:
• Sets expectations of regulators

• Not mandatory, but may provide evidentiary basis for 
‘state of knowledge’

2. Case law:
• Evidence of what really happens

Scope: hazards, risks and risk controls
Elimination of risks preferred over 

reduction of risk
Duties Are limited to what is ‘reasonably 

practicable’
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Methods – regulator guidance 
• Conducted word searches on each regulator 

site for:
• ‘disability’, ‘restrictive’, ‘restraint’, ‘challenging 

behaviour’, ‘behaviour of concern’, ‘behaviour
support’

• Repeated until no new results returned 

• Themed up results to address key question

Scope: hazards, risks and risk controls
Elimination of risks preferred over 

reduction of risk
Duties Are limited to what is ‘reasonably 

practicable’



Preliminary findings: Regulator guidance themes 

Characterisation of challenging behaviours in ‘WHS language’

Applying the ‘hierarchy of controls’ concept to challenging behaviours

Endorsement of risk control measures
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‘most reliable’

‘should be used with physical … 
security …. measures’

‘do not use as the only
ways to control risk’
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Characterisation of challenging 
behaviours in ‘WHS language’

Applying the ‘hierarchy of controls’ 
concept to challenging behaviours Endorsement of risk control measures



Methods - caselaw
• Caselaw review: 

• Austlii (reported judgments)

• WHS regulators’ own summaries

Limitations
• Bias towards more serious incidents 

• Limited reporting by Courts

The scope of a person’s duty requires 
systematic identification of hazards, 
assessment of risk and risk controls

Duties embody a presumption in favour of 
elimination of risk over reduction

Duties Are limited to what is ‘reasonably 
practicable’



WorkSafe v Alfred Health (2018)
• Patient admitted to Alfred Hospital ICU

• ... patient suffers severe autism and has a severe intellectual disability that 
impacts all elements of his functioning. Physical aggression was noted as a 
"behaviour of concern" and it was stated that due to his limited 
communication skills, he is often frustrated and expressed those 
frustrations physically.

• Patient transferred to a rehabilitation wing. 

• A number of incidents occurred involving the patient physically grabbing 
treating nurses and on 6 December 2015 a nurse was physically assaulted 
(hair pulled, pushed, punched, head butted and kneed in the face).

• A behavioural plan was created however there was no reference to the use 
of mechanical restrains [sic] or the wearing of personal duress alarms. 



WorkSafe v Alfred Health (2018)
• Employees were exposed to risk by the offender’s failure to:

• Inform its employees that the patient’s behavioural issues included physical 
aggression and violence…;

• Inform its employees that the management of the patient’s behaviour, during 
his admission at the ICU, included the use of mechanical restraints, when 
necessary, and the wearing of personal duress alarms;

• Instruct its employees to develop a Behaviour Management Plan for the 
patient that included the: 
• use of mechanical restraints, if necessary; and

• wearing of personal duress alarms; and

• Train employees in use of mechanical restraints and personal duress alarms.



Limitations

DIRECTING COMPLIANCE
Improvement and Prohibition

Notices

ENCOURAGING and ASSISTING COMPLIANCE

Information, guidance, education & advice

SANCTION
Court sanctions
Criminal penalties

Court orders, injunctions

Regulator sanctions
Suspension, cancellation,
Revocations, fines, EUs



34,000

Limitations

Entry only
(36%)

ENCOURAGING and ASSISTING COMPLIANCE

Information, guidance, education & advice

DIRECTING COMPLIANCE
Improvement and Prohibition

Notices

SANCTION
Court sanctions
Criminal penalties

Court orders, injunctions

Regulator sanctions
Suspension, cancellation,
Revocations, fines, EUs

“Voluntary” compliance
(19%)

Remedial 
notices 
issued 
(50%)

Inspections leading to no coercive and  
no “voluntary” compliance

(31 – 50 %)

0.3 % prosecuted

Missing data link 
between WHS

guidance 
& 

caselaw

 34,000 site inspections annually



Addressing ‘data gap’ on State of Knowledge



Comparison to other legal frameworks



Key findings

Language

Use of restrictive practices

Hierarchy of controls

Impact on relationship with people we support?

Only one mention in guidance, but clear recognition 
in case law

Is ‘behaviour management plan’ a euphemism?

Do we need guidance that better recognises role of 
positive behaviour support etc?


